
FACTORS TO CONSIDER WHEN DECIDING WHETHER TO PUT A RESTRICTIVE COVENANT IN A LAND AGREEMENT
As everyone is aware the Competition Act 1998 (Land Agreements Exclusion and Revocation) Order 2004 is to be revoked on 6 April 2011 meaning that from that date all land agreements will be subject to competition law in the same manner as all other agreements. This agreement is to have retrospective effect in that it will apply to agreements made prior to 6 April 2011 where the Exclusion Order was previously effective. 

Whether a restrictive covenant will be considered anti-competitive is a question of fact in each case and set out below are factors to consider. 

1 Firstly the “relevant market” needs to be defined.  Defining a relevant market is a fact specific exercise. However, there have been recent cases where the OFT has looked at relevant markets which provide useful guidance. The relevant market is split into two parts being (a) relevant product market and (b) relevant geographic market.


(a)
Relevant Product Market. The OFT will look at the market across the range of 


products and services. This comprises all the products that customers consider 


substitutable. 

(b)
Relevant Geographic Market. The geographic scope of the relevant market may 

be global, international, national, regional or local. A restriction on the use of land 


is more likely to impact on competition where the relevant market has a narrow 


geographic scope. 

2 Market Share. Once the relevant market has been determined the next step is to assess the share of that market which you will have. This will involve totalling the number of specific goods by all of your stores in the relevant market (including the new store) and dividing by the total number of specific goods sold by all businesses within the relevant market. If it is less than 15% you will be able to rely on the “de minimis” exception. The higher your market share the greater the risk of the restriction infringing competition law. However even a very high market share is not fatal to the enforceability of the covenant particularly if its duration is limited. (See point (b) below.) Another factor in the OFT’s assessment of the covenant would be to look at the number of fascias i.e. how many different stores are operating in the relevant market including yours.  
3 Similar businesses. How many other similar businesses are operated by competitors within the relevant market. The more there are the more minimal the risk of the covenant being considered anti-competitive. 
4 How large an area does the covenant cover? The smaller the area the lesser the risk.

Aside from the above the following factors could be incorporated to minimise the risk further:

(a)
The types of goods and services covered by the restriction should be no wider than the 
goods and services which will be available at your new store. Restrictions should be no 
wider than are necessary to protect legitimate business interests. 

(b)
The restrictions are more likely to be enforceable and not deemed to be anticompetitive if the duration is limited. The precedent for this is that the competition commission has prevented supermarkets from enforcing 
exclusivity agreements in areas 
where they had high local market shares with a duration 
of more than 5 years. 

Whilst we are able to advise on the legal issues arising from a restrictive covenant and give a view on the risk of infringement based on the information you provide, whether or not a covenant will be deemed to infringe competition law is a question of fact depending on the actual effect which it will have on the competition of the relevant market. It should also be noted that the enforceability of the covenant may change over time depending on what is happening in the relevant market e.g. whether competitors open or close stores in that area.
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